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RECENT CASES. 

Mutual Fire Insurance Companies — Power to Create Guaranty 
Fund. — The recent case of Kennan v. Rundle et a/., 51 N. W. Rep. 
426 (Wisconsin), contains a clear statement of the law of mutual 
insurance companies. The plaintiff herein brings suit as receiver 
of the effects of the Manufacturers Mutual Fire Insurance Com- 
pany, now insolvent, upon a guaranty bond given by the defend- 
ants as policy holders of the insolvent company. The company 
was duly organized under the laws of Wisconsin as a mutual insur- 
ance company, and continued in business till becoming embar- 
rassed, suit was brought to close up its affairs and plaintiff was 
appointed receiver. Sometime previous to the company's insol- 
vency, its condition was unsatisfactory and discouraging. Many 
policies were outstanding against it, the amount in the treasury 
was small and the company was existing under very straightened 
circumstances ; it was then that this bond upon which suit is now 
brought, was given by all the policy holders of the company as a 
guaranty fund for the payment of claims held then, or to be held 
thereafter, by any persons under their contract of insurance. The 
policy-holders by virtue of this bond promised to and with each 
other, and with the company, for a valuable consideration to guar- 
antee the payment of any existing and future indebtedness of the 
company to the exact amount placed opposite their names, and 
further promised to pay into the treasury of the company the 
amount by them promised to be paid, upon a call legally made by 
the directors of the company. The bond was accepted and ratified 
by the said directors. This action is predicated upon the bond. 
Upon a demurrer to the complaint and upon its being subsequently 
overruled, the defendants appeal mainly upon the ground that 
the bond was ultra vires and void. Orton, J. , in the course of the 
opinion, says, that "the question may be twofold: First, Was the 
power to take such an instrument for such a purpose expressly 
conferred upon the company by the charter? Second, Was the 
taking of such a guaranty obligation the necessary or proper 
means of executing some power conferred ? It is not contended 
that the guaranty which the plaintiff acquired was expressly 
authorized by the charter. It certainly could not be contended 
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that any such express power is conferred. If the power exist at 
all it must be inferred from the general powers given. The 
mutuality of liability to assessment and obligation to pay pro rata 
for losses and expenses, are the essential distinguishing character- 
istics of a mutual insurance company. This company had a very 
large power to raise capital without resorting to such a guaranty 
bond, viz. : ' the first premium may be paid in cash, ' secondly, ' at 
the time of effecting the insurance, the persons insured shall pay 
a percentage in cash, ' and thirdly, ' that such other charges may 
be made as may be required by the by-laws of the corporation. ' If 
such a foreign resource, as the bond herein, is resorted to to relieve 
the members partially, or some of them only, of such assessment, 
to that extent the mutuality principle is destroyed and the nature 
and legal character of the corporation subverted pro tanto, and the 
company ceases to be such a corporation as the law requires, 
wholly or partially. It is not simply the substitution of other 
means that the law provides for the payment of losses and 
expenses, but it destroys the essential nature and legal character 
of the corporation as a mutual insurance company. This contract 
is executory, and the Court is asked to enforce it. There are no 
equities to palliate such a departure from the powers conferred by 
the charter, and assumption of powers not only foreign, but which 
if executed, would subvert the purpose and radically change the 
nature of the corporation. We therefore hold that the contract is 
ultra vires and void. " 

Constitutional Law — Post Office — Lotteries. — Ex parte Rapier and 
Ex parte Dupre, 12 Sup. Ct. Rep. 374, decided February 1, 1892. 
These were applications to the U. S. Supreme Court for discharge 
by writ of habeas corpus from arrest for alleged violations of the 
recent act of Congress excluding lottery matter from the mails. 
The court denies the writ prayed for, and through Mr. Chief Jus- 
tice Fuller, reaffirms the principles laid down in Ex parte Jackson, 
96 U. S. 727, to the effect that the power vested in Congress by the 
Constitution embraces the regulation of the entire postal system of 
the country, and that the right to determine what shall be carried 
in the mails necessarily involves the right to determine what shall 
be excluded. Congress therefore has the power to forbid the use 
of the mails to carry matter used in the dissemination of crime or 
immorality. The opinion proceeds : ' ' The States, before the 
Union was formed, could establish post offices and post roads, and 
in doing so could bring into play the police power in the protection 
of their citizens from the use of the means so provided for purposes 



